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Hazara Singh There can be no manner of doubt that 
and another ^  a ra^ w ay  servant is off duty and during
The state that period, in his capacity as a private

„  7 IT individual, he commits an act which fallsHarbans Singh, , ,. . , .j. under section 120 of the Railways Act, he 
would certainly be liable and this appears to be 
the case in M. Venkataswami’s case (6). However, 
I am inclined to prefer the view taken by Beaumont, 
C.J. in Gurunath Shanker’s case (4) following the 
Sind Judicial Commissioner’s view in Mulchand’s 
case (3), followed by Allahabad High Court in 
Vishwanath Pandey’s case (5), and would hold that 
section 120 of the Railways Act is not applicable 
to the acts of a railway servant while he is on duty 
and is acting as such.

This was the only point in the reference. It 
is,! therefore, not necessary to send the case back 
to the learned Single Judge. I would, consequent
ly, accept the revision, quash the proceedings and 
set aside the convictions and sentences of the 
petitioner and Dalip Singh. Pine, if paid, shall 
be refunded.

Faishaw, c .j . D. F alshaw , C.J.—I agree.
B.R.T.
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Held, that in section 25 of the Hindu Marriage Act,
1955, it is not mentioned that an order under this section 
can only be passed if a decree either for judicial separation 
or for divorce was passed. The words “at the time of pass
ing any decree” clearly indicate that the power to grant 
permanent maintenance can be exercised after the passing 
of a decree either for restitution of conjugal rights or for 
judicial separation or for divorce. It is not correct to say 
that the maintenance can be granted only when a decree 
for judicial separation or divorce is granted, because the 
effect of the non-compliance with the decrees of judicial 
separation and restitution of conjugal rights is the same, 
as divorce can be granted after the expiry of a period of 
two years in both cases. It is only in those cases where a 
decree for divorce is granted that the marriage between 
the two spouses is dissolved immediately.

Held, that under section 25 of the Act the application 
can be made by both the wife and the husband when a 
decree has been passed under the Act. It does not matter 
at whose instance that decree had been obtained. The ap- 
plication by the wife for maintenance is competent under 
section 25 of the Act and she cannot be deprived of this 
right on the ground that she should make application under 
section 18 of the Hindu Adoption and Maintenance Act,
1956, or file a suit on the basis of the compromise.

First Appeal from order of the Court of Shri Rajinder 
Dal Garg, Sub-Judge, 1st Class, Moga, dated 14th February, 
1961, ordering Karam Singh to pay Rs. 50 per mensem to 
Daljit Kaur till her death and so long as she remains un- 
married.

Daljit Singh, A dvocate, for the Appellant.

Natotam Singh, A dvocate, for the Respondent.

J udgment

P a n d it , J .— This is an appeal by Karam Singh 
against the order of the learned Subordinate Judge, 
1st Class, Moga, granting the application of his 
wife, Shrimati Daljit Kaur, under section 25 of the 
Hindu Marriage Act, 1955 (hereinafter referred to
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as the Act) and awarding Rs. 50 per mensem as 
maintenance to her till her remarriage or death.

The facts are not in dispute. It is common 
ground that the parties were married in 1949 and 
no child was bom to them. The relations between 
them became strained and Shrimati Daljit Kaur 
had to file an application for maintenance against 
him under section 488, Criminal Procedure Code. 
After the filing of this application, Karam Singh 
applied for restitution of conjugal rights under 
section 9 of the Hindu Marriage Aet, 1955. It 
appears that both these matters were compromised 
through the Panchayat and a decree was passed 
for restitution of conjugal rights on 17th June, 
1960 and the application under section 488, Crimi
nal Procedure Code, was withdrawn by the wife. 
According to the compromise, the husband had to 
go to the house of his in-laws .and fetch his wife 
therefrom. The present application was filed by 
the wife on 17th November, I960 on the allegations 
that her husband had not come to take her back. 
It was also stated that the Court had appointed 
Shri Jasbir Singh as a Local Commissioner to see 
that the husband came to the house of the wife’s 
father to fetch her. The Local Commissioner 
reached that house and waited for the husband for 
the whole night, but he never turned up. The 
husband had, thus, forsaken her without any 
reason whatsoever.

This application was contested by the husband 
on the ground that his wife was not entitled to 
any maintenance, because she had no intention to 
live with him. He further pleaded that he was 
attacked by his father-in-law and some other 
people and, therefore, he did not go to fetch her.

On the pleadiings of the parties, the following 
issues were framed: —

(1) Is not the application maintainable, ?
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(2) To what amount of maintenance the 
petitioner is entitled ?

Karam Singh
v.

Daljit Kaur

(3) Relief. Pandit, J.

The learned Subordinate Judge, came to the 
conclusion that the application under section 25 of 
the Hindu Marriage Act was maintainable and 
Shrimati Daljit Kaur was entitled to maintenace 
at the rate of Rs. 50 per mensem from 17th Novem
ber, 1960, when the application was filed, till her 
death or remarriage. Against this order, the 
husband has filed the present appeal.

Learned counsel for the appellant has 
challenged the finding of the Court below only on 
issue No. 1. He submitted that under section 25 
of the Act, maintenance could be granted only if 
a decree for divorce or judicial separation had been 
passed, because the words ‘while the applicant 
remains unmarried’ occurring in this section indi
cated that one of the stages when the maintenance 
would be stopped was the remarriage of the appli
cant and this was only possible if a decree for 
divorce or judicial separation had been granted 
in the case.

Admittedly, there is no decided case on this 
point. Learned counsel for the appellant, how
ever, tried to derive some support from a decision 
of Beaumount, C.J., in Mary Do Rozerio v. Ernest 
Do Razario (1), wherein it was observed that in a 
matrimonial suit the jurisdiction to allow alimony, 
whlich was another name for maintenance, only 
arose on the Court granting a decree for judicial 
separation. The learned Judge went on to say 
that until the Court determined that it ought to 
grant a decree for judicial separation, no question
^ ( 1 )  .A.I.R. 1941 Bom. 372.
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of allowing alimony could arise. This case, how
ever, does not apply to the facts of the present 
case and has been decided under a different Act. 
In section 25 of the Act, it is not! mentioned that 
an order under this section can only be passed if 
a decree either for judicial separation or for di
vorce was passed. The words “at the time of 
passing any decree” clearly indicated that the 
power to grant permanent maintenance could be 
exercised after the passing of a decree either for 
restitution of conjugal rights or for judicial sepa
ration or for divorce. The argument of the 
learned counsel that the maintenance could be 
granted only when a decree for judicial separa
tion or divorce was granted is without any merit, 
because the effect of the non-compliance with the 
decrees of judicial separation and restitution of 
conjugal rights is the same, as divorce can be 
granted after the expiry of a period of two years 
in both cases. It is only in those cases where a 
decree for divorce is granted that the marriage 
between the two spouses is dissolved immediately. 
There is, thus, no force in this submission.

Learned counsel then contended that the 
decree for restitution of conjugal rights was ob
tained by the appellant and, therefore, the res
pondent could not make an application under 
section 25 of the Act, because she had not ob
tained such a decree.

There is no force in this contention as well, 
because section 25 clearly lays down that, both the 
wife and the husband can make an application 
under this section when a decree has been passed 
under the Act. It does not matter at whose in
stance that decree had been obtained.

Lastly, it was submitted that the wife, if she 
wanted maintenance, could either take recourse



to the provisions of section 18 of the Hindu Adop
tion and Maintenance Act (No. 78 of 1956) or file 
a suit on the basis of the compromise, which 
resulted in the decree for restitution of conjugal 
rights.

There is no merit in this submission also, be
cause when the Act provides her with a particular 
remedy, she cannot be debarred from availing of 
the same, even though other remedies might be 
open to her. There is nothing in the provisions 
of this Section to compel her to seek redress, in 
the first instance, under some other provisions of 
law.
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No other point was urged before me.

The result is that this appeal fails and is dis
missed with costs.
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